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Aba COURT of Ge Nt. RAL Sis- 1 days since, which has excited the diss ust 
SIONS of the Peace, holden in and for | of many, the astonishment of a few, and 
the City and County of New-York, on | the remark of all who have heard of it. 
Vonday, the 4th day of September, in | A man, who, a little more than two years 
the year of our Lord one thousand eight | ago, was indicted by a grand jury, and con- 
jundred and twenty. victed by a petit jury, of a misdemeanor of 

a hiel eHsive né as been; int- 
sass lighly off usive nature, has been appoint 

’ ed, by the sheriff, (as L understand) to be 

The Honourable b the foreman of the grand jury of this high- 
CADWALLADER D. aa os ly respectable and wealthy city!! 

mayor, * It cannot be forgotten, that on the oc 

aA NUTT ay > . . i. ? : ‘i e 

oda EL bg meee ae ( Alder- \| easion of that conviction, our courts, juries, 

THOMAS on POW \SEND, § men. |) and counsellors were assailed with the most 
P.C. Van Wyck, Dist. Att. 


}| outrageous language. ‘This vergforeman 
Joun W. Wyman, Clerk. 

j 

| 

/ 

| 

| 





did then charge this very sheriff (who has 
now honoured him and insulted the jury,) 
with very dishonourable conduct—the jury 
was said to be taken from * the lean and 
haggard ranks of Clintonians’—the state 
was declared to be lost—the city dis- 
graced, and that the plans of ‘ De Witt 


PRACTICE—-CONSTRUCTIVE CONTEMPT. 





in the matter of ALDEN SPOONER, 
Esq. Editor and publisher of a certain 





Newspaper, called The New-York Co- || Clinton’ had influenced this decision. A 
lumbian. decision against the letter-catching My. 
Noah, ‘ Knight of the Broken Seal!’ 


Price, Counsel in support of the applica- 
tron. 
Bocarpus, Counsel for the Respondent. 


‘“ Since that time his press has occasion- j 
ally slandered the Mayor, the judges, and 
other officers of the court. Ina recent in- 
Fhe proceedings against a party for a contempt || stance the Recorder was greatly abused 

ol court, need not be entitled until the attach- for having resisted some pecuniary claim 

nt iss be ° C ic p ppccarY at P , “ _ 7 - ae , 

ment issues; nor is it necessary that any per- |) which Mr. Noah had set up against the 

son should be named as the complainant. —. 
To publish even defamatory matters concerning ’ ity. . 

a Grand Juror, not impeaching his conduct or “ If Mr. Bell chooses to overlook all the 

capacity as such, is not a contempt of court. aspersions which this same Noah has 
To support the proceedings against a party for 1) thrown upon him; why really, he has more 

an attachment to punish him for a constructive a ee es iti hi 0 had as 

eontempt ina publication, its language ought ol a forgu mg | Isposi ion than we ha as~ 

io be explicit, and the contempt palpable; for || seribedto him! We had heard something 

ne { ourt will not undertake to punish a party of daily intercourse, and frequent favours 

‘or this species of contempt, by construction , | rendered, but cannot believe, that he would 

pecially where, on showing cause, he denies, || for this | wan tien, tx ee Geen of 

under oath, any intention to commit a con- |) CONTEE this honour on him, 1 ac 

tempt. that recent conviction and these well-known 
facts, without some strong inducement. 

“ We know not what may be the feel- 








During the last term, on Tuesday, the 


i Ith of J r : Jeace Pr ¢ - » ] fin a 
Yo:' August, Price read from the New ings of the Mayor, Recorder, and the re- 
ons Columbian of the preceding day, the © ’ 


following article, and an affidavit annexed, | spectable Jury : ig wag = ed ble 
that Alden Spooner, above named, was the pier man wre Sie acs de — ee . 
Editor and publisher : ‘ opinion, the sherifi has not showa a decent 
regard to the feelings of a moral communi- 
\| ty, or a proper respect to the dignity of the 

i} court.” 


(i Soe. ’ i 
Set a beggar on horseback and he will ride to 
the devil.” 


“ Appointment extraordinary.—An ap- | The counsel thereupon moved the court 
pointment took place in this city, a few 


for a rule against Spooner, to show cause, 
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on Monday tollowiz, why an attachment 
should not issuc agaiast him fora contempt 
of court. The rule was granted. 

On Monday Bogardus appeared, as 
counsel on behalf of the respondeut, and 

raved that the rule should be enlarged un- 
til Wednesday, the 16th, to enable him to 
prepare for showing cause; and the rule 
was accordingly enlarged. 

On that day Bogardus appeared to show 
eause, and raised three preliminary objec- 
tions : 

1. The proceedings, being original, 
ought to have been entitled, The people 
against Alden Spooner. (1 Caines, 454 
2 Jolin. cases, p. 290.) 

2. There appears to be no complainant 
in these proceedings. 


sential r the court ongnt not to peril 


their own dignity to be asserted by Sirane | 


ers. 

Phe Mavor said, wil regard to the first 
objection, that, in civil cases, the practice 
was to entitle the proceedings for an at- 
tachment in the original suit until the at- 
tachment issued: but, in proceedings like 
the present, in their incipient state, and 
uutil the attachment issued. it was imuia- 
ierial whether tiey were entitled or not. 

With regard to the second objection, le 


a +! ‘ ° ¥ 
inat there was no necessitv for a com- |i 


4 


nant; for it the court itself should see | 
a contomptious publication, it might order | 
| that the deponest believed, at the time } 


ie ob . : _ 
procecaings to be iastituied.* 


rh ; ° * ° 
3. The counsel raised a third objection, 


, ) te . ° . . a } 
that the pubitcation, in itself, did not 


aniount to a cantenipt of the court. Fe 


was at a loss to perceive what part of the: 


puwarraph was conteniptuous to the court, 

j > el Bf ‘, ™ “ " e : ; 
the sheriff, or the foreman of the grand jury, 
an their several capacities as such. 


Aduiitting that the publication contains | 
‘efamatory matter against Mr. Noah, he is 
’ . - . } 

not entiticd to the protection of this court! 


® 1c - = eee, ° ° ’ 
infess he has been assailed in his conduct 


capacty asa grand juror. The court 
wal protect its own dignity, but will not 

. ‘ im a * : . 
tmoortake to siteld its members from slai- 


1 
” 


ders ultered, or Iibels published against 
thou as individuals. It would be danger- 
ous to the liberties of the people to sufier a 


the procecaiigs ta January, i818, against 
Noa anc Spoor Yr tor contempts, were coni- 
enced by one of the members of the court, (3d 
rat od the Citw-ffall Recorder, p. $2.) 


a / 


j Spooner, stating, im effect, the 
In the case of Few. | 
Lewis was the complainant. “this was es- | 

' cember, 1817, and the subsequent pros 


contempt of court. 


| private individual to claim the exercise, 


this high prerogative power of the court jy 
. . ° , . . ‘ ; ’ 
his faveur, fora personal injury. (4 Black 


‘Com, p. 285. 1 Cuines’ Rep. p. 517, 


The counsel proce eded to the examina. 
tion of the article upon which the rule t 
show cause was founded and contended. 
for the reasons before state d. th il, howe vel 


| intemperate and injudicious the publieatios 


may be considered, it did not amount to: 


contempt of this court. 


The Mayor intimated to the counsel, 
that if he intended this Jast question ay 
preliminary one, it was requisite tor hire 


‘ 


ye ! 1 } ; 
tu disclose the whole grounds of ceferer 


‘The counsel then read the efidav: 


0 
i 
‘ 
i 


1) 
the indictment against Mordecat MM 
for a misdemeanor, in the mont! 
ngs thereon to conviction, in the ter 
febroary following, in this court, (Se 
vol. City-Hall Reeorder, p. 15, 
conviction he assailed the grand jury wv 
found the indictment, and the pets jury, 
who found him euiltv. for several succes 
sive days in the National Advocaies ty 
the papers in which these attacks 
made, were those of the 13th, bath, 150, 
fOth, and i7th days of January, Loto; 
that the deponent believes that Noah ts nol 
wussessed of any trechold in) New-Vors 
and that James L. Bell, the sheriff, we 


knew the said facts in relation to 


published the paragraph, that the sbev, 
placed the name of Noah at the head 

the panel of grand jurors, and also, thy 
by a settled rule, or practice of the court 
the person first placed en the panel was,: 


. course, the foreman of the grand Jury 5 bo" 


he has since discovered that in this he wa 
mistaken. For those reasons, the depe 
nent beheved the appointment was @& 
“ Appaintacnt extraordinary 2? and thai 
the editor of a newspaper had a right t 
promuleate the same without committhigé 

And that in writing 
and publishing the paragraph, he had 1 


intention or idea of committing a conten 


of this court, or in any way interfering 


with, or influencing the administration ©: 


‘justice, or in any way scandalizing thi 
court, or interfering improperly with it 
‘ight of dignity. 


Annexed to this affidavit, was a certilie: 
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copy of the indictment agains Noah, anda’ 
ict of the grand jurors wi ho found the in- 
Jictuent, and the petit jurors who convict- | 
eu wan. ! 
,¢ey reading this affidavit, the counsel! 
produced the several newspapers me ations | 
el in the afiidavit, and referred to, and | 
read parts of the same paragraphs upon | 
wich the tale to show cause why an at- 
tachment should mot tssue avatast Noah, 
wes Mypanied i rag iry, PS1S. (3d vol. 
(yy i3 Lecore T, p92. 
Mice, in his remarks to the court, in- 
frat te publication upouw which this 
Vas granted, Was - nite stly contemp- 
liwas ap attack upon the dig nity 
ne court, because it could find no better 
rine forewan of the grand jury, than 
yah mivirteG ola misdemeanor. 
Sa revard to the circuurstances of that 
Merce, tne counsel urced that Spooner 
b yot in his affidavit disclosed the whole | 
meh Ttis trae that Noah was convicted ; |! 
itis net less true that the eigen e 
he following term, set aside the vercict. 
ecatse it was contrary to law ~— ‘a \ 
enee, Si vol. C ity-H il] Ree. 2 
an ged the re ‘ ly of Bogardus, the court 
OK ‘to advise ; and on the first day 
i this term, the Mayor delivered the tol- 
wing opinion, prefaced by facts which are 


re stated :— 
{thas not been, and could not with pro- 
ety be questioned, but that this court | 
power not only to punish by this sum- | 
bury process of attachment, such cen- 
sas are cominitted in the face of the | 
tor which opeuly insult or resist its | 
hi’ aithority, which are called direct con- | 
its, but it has been conceded that it 


also punish, by this process, conse- 


— 


vial or imp 1 lied contempts, amoung | 
as - e +. 
: a ae sper king or writing Contemp tu- 


a 

3 ‘ QO] thre ( iirt 
tr oom il, ‘ 1 ~ . . 

Se fee counsel for Mr. Spooner intimated, 
4 3 thongh we had power to punish for the 
it 3 : : 

: 4 Neat moof defamatory matter, re lative 

one of the judges of the court, vet We} 
gi oy bir lid 


Wal not interpose in this we ay when the 


ine & 

of bNeation related to a Grand Juror. 

th 1 Camnot assent to this proposition. The | 

” Midation of the authority we are now re- 
pired te EXCLCISE, is the nec essity of put- 

tod 2 some immediate restraint on such | 


justifiable publications as are calculated 
bilug the adminiswation of justice into | 


contempt. It is the administration of jus- 
tice that is to be vindicated by these me ANS 5 
and a Grand or Pe tit Juror is no less one 
of the ministers of justice than a Judge 
upon the bench. 

To speak, therefore, reproachfully wie e 
who is acting as a Grand ‘hieees in relation 
‘to the discharge of the duties of that st ation, 
is, in My Opinion, no less a conte mpt than 
it would be to apply the same language to 
a judge, 

Persons have been frequently punished 
by this process of contempt, not only for 
lefamat ion of Judge s, but for unjustifiable 
reflections on paities, witnesse s, and juries. 
Baptist Irvine, an editor, ‘as fined and 
imprisoned by the criminal court Balti- 
more, for publishing in his out gi a 
verdict, in which he was interested, had 
been rendered on che testim: my ol perjurors, 

and that the jury had eit: reg anal the 
ae ‘mnity of their own oaths. 

‘This case was reviewed by the Legisla- 
ture of Maryland, and the judgment of the 


court Was supported. 


gut To agree with the counsel of Mr. 
Spooner, that however defamatory, slan- 
derous, « or libellous a writing may be, if it 
do not relate to the judieial cap: acit y of the 
person to whom it refers, the court has no 
cognizance of the matter by this mode of 
proceeding, Noram I, at present, willing 
to go so far as to admit, that every publi- 
cation which animadverts on the concues 
of amember of the court, in his official 
capacity, Is 1 cessarily a coutem| cs 

Ido not see why acts of a court, when 
they are final, may not be truly and fairly 
represented to the public, an every Citizen 
be lett free to make his comments decent] ¥ 


and respectinily, provided he dues not 


impute bad intentions or corrupt motives 
I do not see that the public good requires 


| that the proceedings of a court, wlien they 


are tinal, be more sacred, in this respect, 
than the proceedings of a legislature. iF 
must be understood, however, that T do not 
i by any means intend, by what I have said, 


to sanction publieations which relate to suits 


(or matters pending in courts; these are 


punish ible as conte mpts, because they tend 


' to bias the adininistration of justice. "This 


is a very different rou from that on 
which these proceedings rest, when they 
relate to delamatory pub ilications, 

It dues uot follow, then, that every slan- 
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derous or defamatory publication of a Judge | 
or Juror is contemptuous, merely because 
he is a Judge or Juror; nor Is it to be un- 
deistood that a Judge or Juror, so long as 
he fills his station, is entitled to the sum- | 
mary interposition of the court to protect | 
him against the malice or slanders of his 
enemies. When, therefore, the question 
is, whether we will punish, as a contempt, 
for a publication which relates to a Grand 
Juror, we are not only to inquire whether 
the writing be defamatory or not, but we 
must be satisfied whether or not it relates 
to the discharge of the functions of that 
station. 

I am not disposed to analyze the publi- 
cationunder consideration, and to endea- 
vour@# test it by the application of these 
rules; indeed I have noticed them, prin- 
cipally to show, that the arguments oflered 
by the counsel have not escaped the atten- 
tion of the court. It is not necessary, for 
the opinion Lam about to give, to deter- 
mine how far the publication is, or is uot, 
of itself contemptuous. ‘That it is a most 
foolish, intemperate, and unjustifiable pro 
duction, written mercly to gratify personal 




















Tesentment, no one who reads it can doubt: ! 


yet, I think it not easy to say wherein it is 
contemptuous, cither as it relates to the 
official conduct of the court, the sherifl, o1 
the foreman of the Grand Jury. If we n- 
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thors of a publication which they judse¢ 
in itself, contemptuous. This power ¢ 
punishing contempts is one that is abso. 
lutely necessary to preserve the respect, 
iuthority, and even existence of eourts. |; 
is a power that, on fit occasions, ouy); 
to be fearlessly exercised s but it must | 
remembered that it is an arbitrary power: 
that it is intimately connected with thy 


tv accused of atrial by jury, and puts him 
wholly at the mercy of the members of the 


plied or constructive contempts, the powe 
ought not to be exercised, but when ti 
language is so explicit, and the offence s 
gross and palpable, that innocence of inte, 
tion cannot be presumed, and, if it coul) 
ought not to excuse. 

I shall deliver the opinion T have formed 
in the words in which the court gave ji: 
ment, in the case of the people agai 
few and others. 

* Phe facts charged amount only to; 
constructive contempt; and, the party lia: 
ing purged himself, on oath, of any inter: 
tion to commit one, | do not think it vv. 
quisite to grant an attachment. The is 
suing an attachment is always a matter 
discretion in the court; and, under the cr 
cumstances of the case, public justice doe 








flict a punishment for its publication, we 
must punish the editor, not merely for «a 
consequential or implied contempt, but for 
acontempt of this nature, which is to be 
made out by construing the instrument to 


mean a disrespect of the court, that is cer- 


iainly not expressed in divect terms. We 
should punish for something farther from a 
direct contempt than an implied contempt. 
We should punish Mr. Spooner for an im- 
plied contempt by construction. 


If an attempt to develope the meaning | 
of this writing, should succeed so far as to | 


show that contemptuous matter may be ex- 
tracted from it, it does not follow that the 


court will punish the editor by this summa- | 


ry process. 

He has made an affidavit, in which he 
denies all intention to commit a contempt 
of the court. This will by no means be 
always received as an excuse; but in the 


case of the people against Few and others, | 


the court did think such an affidavit sufti 








Nut, In My Opliion, require our interpoe: 
tion, thouvh we may condemn the public. 
tion im Guestion.” 


' 
t* 


This beng the opinion of the court.! 
rule is discharced, 


CONSPIRACY. 


JOHN G. SCHUOLTZ’S CASE, indic 
ed with DANIEL L. SCOTT. 
Van Wyek. Counsel Sor the Prosecut’ 
Price and Davyip Granam, Counsel }- 
the Prisoner. 


The term conspiracy, of itself, implies illega!i's 
aud, though usual, it is unnecessary io alles 
in an indictment for that offeuce, that the 
‘ ws unlawfully conspired. 

\n iudictment for couspiring to cheat and 
fraud an individual of his money, or ¢ 
may be maintained, though the means 
Whica the couspiracy was to be effected. : 
Not aheged, 

\n allegation in such indictment, that the dele") 
ents did couspire, ac. “to cheat, detrau:’ 
irom him obtain $200,” is sufficiently 3)" 


nin 
lilie 
ry 


y 





cient to induce them to discharge the au- , 


to charge them with conspiring “to «heal 


liberty of the press; that it deprives a par- 


court, who are generally the persons offend. 
ed: and, therefore, in these cases of im. 
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i” the porsom waeee Semme in the indiet- |, whether it amounts to an indictable offence 
the autecedent to the word him ; this | (1 Starki ie, 88. ib. 144 2B pmenrees 
ronoun being understood immediately after |) wi i - 1D. . 2 Bur. 1155. 
governing vei ‘bs “ to cheat and defraud.” -“- ey’s case -) 
2. In “this indictment it is not alleged, 
During the term of December last, the | H that the defendants 2; lawfully conspired. 
sjsoner was indicted for a conspiracy; |) This is esseutial and cunketnesliie ee dle 
rey the Oth of May last, was tried and , most approved precedents. (Trem. P. C 
sonvicted in this court, before the Recorder | p. 98.) 
and Aldermen M* Queen and Mann. The!) 5. There is a literal defect in this i= 
sistance of the indictment will be found, dictment. It is not stated that the o! hject 
in the opinion of the court, on the motion | of the con spiracy was to cheat and defraud 


went is 


i 


jnarrest of judgment. | Millers but go cheat, defraud, and from 
Tie amount of the proof was, that him obtain 9200. 
<choltz was a notary, and, with Scott, kept The counse in his argument, strenuous- 


— city, for obtaining pensions, | ly insisted that, for anght that appeared i it 
ng other ‘busine ss for seainen and! tis indictmet it, the object of this cons pirate 
ers. James Miller, a seaman on board! cy wi is but a private fraud and to show 
e Avon privateer, had lost his leg in the, that this would not support an indent, 





srvice, and applied to Scholtz to obtain | A referred to, and Rei a@ case the 
8 pens ion, who undertook the business.!) 15th East. 228, and the case of Cromwell 
vholtz and Scott having obtained the, and Field, 3d vol. of this wor ky p. 34. 

ecessary documents from the navy depart- Van W yck, contra, cited the 3d vol. 


ment at Washington, to enable Miller to, Chit. C. L. p. 1243, and 13th East. 251. 
obtain his p nsion, Scott forged n power Ol) On the second di v i this term (August 
atomey from Miller to Scholtz, bearing oth) the Mayor delivered the following 
late on the 18th d. iy of May, 1S15,. au-| epinion : 

horizing him to receive the pen sions and'| ‘Phe defendant, Schoitz, was convicted by 
choltz put his name to the power as 2. the verdict of a jury on an indictment con- 


uuseribing witness. T 0 this puwel the) twin ine iwo counts, the first of which 


tarial certificate of Scholtz was attached, charges that he and Scott, intending un- 
tating that Miller appeared before him and lawfully, fraudulently, and "deceitiully, to 


cknowledged the power. A false adida- | cheat and defraud one Miller, and unlaw- 
it, purporting to be that ef Miller, and) filly to obtain from him his property and 
mto before Scholiz, was also fubricat- moneys, ViZ. S 200. mre ‘ohimeona pei sion 


y the prisoners. cramed by the United States, did conspire 
\ier the papers were prepared. and on! to defraud, cheat, and from him (Miller) to 
ne 18th day of May, Seholt, went! obtain $200, ), as aforesaid, viz. the money 

the Loan « fice, an lexhibiied them, and) due en the p ension aforesaid, to the great 


elacheek on the Branch Oank tor) damage of Miller, &e. 
>'02 60, and received th money. (Ser The aan count charges that Scholtz 
transaction particulary Cetaded ia the | and Scott ¢ mspired and combined to ot 
‘volume of this work, yp. 1u3.) i feand and cheat the Pre: ‘ident ef the Brane 


Ou the trial several objections were tae) Bank. vis. ‘saae Lawrence, to obtain by 
‘ . ° 4 yt ° Lon ; ? -,. 
tothe indictment by Graham. ‘Phe. frandulent means $200, due the said 


‘coner, Scholtz, was coavicted; and, ou) Miller, upon a pension granted to him by 
L(t] i i an ’ 5 } é ’ ral, > ine _ fog tee 
ith of June fast, Price moved ia aie the government of the United Staies, to th 

Me of judgment, damage of Lawrence and Miller, &ec. 


‘ . 


: . 4 ! e } r1eAnNnaA Fan 
te argued, in the first place, that in an A motion is made by the prisoner's coun- 
iment for a en nspira icv, Ul z ss its ob-| sel in arrest of judgient, founded on the 


appeared, In itscif, to be unlaw ful, the fullowing objections to thet indictment: 


nea should be specifical! y alleged, (1 1. Lirat the indictment does noi state the 

“tarkie, 149.) meavs Which the couspirators intended or 
To cheat t and de fraud an individual is, had te rreed tu adont, to etlect their object. 

“Ole public offence. It an: y be a private . That it does not state that the defend 

‘and; and the circumstances ot wht t o be ants ats untawlully conspired. 

lor for the purpose of ascertaining That the indictment is fatally " 


Le V, 1) 
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rect by the omission of the word “ him” in || ed the qualifications requisite, by the lay: 
a certain part of it. | of England, to authorize him to follow tha 

Tu support of the first objection, it is con- | trade. At all events, it must be as unlay. 

tended by the defendants, that though it , ful to cheat and defraud a man of his mo. 
may be sufficient to state that the defend-|, ney, as to endeavour or design to preven, 
ants conspired, when the object of the con-|j his exercising a particular trade. 
spiracy is in itself unlawtul, yet where this} “There are, in a variety of books of hig) 
is not the case, where the object to be ef-\| authority, precedents which support tie 
tected may be lawful, then the indictment | sufficiency of this indictment: acnong oth 
must show that the conspirators had agreed | ers, (3 Chitty 1186-1188. Starkie, 635.) 
or intended to pursue unlawful means to | In each of these cases, the indictment coy 
efiect their end: and to apply these prin-/ tains a general couut of this nature. 
ciples to this case, it is contended that the! So, in an indictment against a person foy 
object cf ‘he couspiracy, as set forth in the, being accessary to a felony, before the faci, 
indictment, was not necessarily unlawful,) it is not necessary to set forth the nieans 

because it might not have been unlawful to}; by which the accessary incited or aided 


owt 


obtain Miller’s $200, 

Butythe indictment states that the con- 
spirit conspired and agreed to obtain 
the money by cheatiag and defrauding him. 
To cheat and detraud a man of his money 
is certainly unlawful, and therefore T can- 
not think the principles advanced by the 
defevuant’s counsel, however correct they 
may be, apply to this case. 

I forbear to reason on the subject far- 
ther, because I think the authorities which 
have been referred to, on the part of the 
prosecution, establish the validity of the 
iadictment. 


In the note to 13 East. 221, we have the. 
5 


opinions of Lerd Mansticld and Judge 
Buller, that it is sufficient to state the con- 
spiracy and its object, and that it is not ue- 
cessary that the .vweans should be set forih. 
fn that case (the King es. Eccles and eth- 
ers) the defendants were indicted for con- 
spiring, by indirect means, to prevent one 
H. b. trom exercising the trade of a taylor. 
4t was moved to arrest the judgment be- 
cause the indictment did not state the fact 
on which the indictment was founded, or 
the means used, or tended to be used, for 


the purpose, ‘Vhe two great law charac- 


ters L have mentioned, overruled the objec. | 


tion: Judge “uller saying it would have been 
sufficient that the defendauts conspired for 
thie purpose mentioned, without saying that 


they intended io efiect it bv indirect means. | 
~‘ aS . - ° | 

Now, if it be said that this decision was 

wade va the ground that the object of the | 


conspiracy was unlawful: viz. to prevent 
H. 8 trom exercising the trade of a taylor; 
it may be answered, that it did not follow 


nee. .arily, that it was unlawful to do this, | 


iat . ere —_ ” 
wecause, | “radventure, he might have want- 


| the principal to commit the felony ; or, 
| where the charge is against an accessary 
‘after ihe fact, how the accessary comfor 
, ed the felon, because, says the book, it was 
' perfectly immaterial in what way the pu 
; pose of the one was eilected, or the har 
| vouring of the other secured ; and, as the 
means are frequently of a complicated n2- 
‘ture, it would lead to great inconvenieuc 
! and perplexity, if they were always to be 
described upon the Record. — It is on this 
i last ground that this case of conspiracy, 
‘and some others, are permitted to be ev 
' ceptions to the general rule, that an indict 
ment must not only charge the wbi, quand), 
quid, &c. but the guomodo ; and if this e- 
‘ception was not admitted, as to conspire 
cies, it would, in most instances, be impo« 
isible to frame a good indictment. For i! 
(the means by which it was intended to ¢ 
fect the fraud, must be stated, it must } 
‘that all the means are to be fully and tui 
‘stated: and an omission or mis-stateme|, 
"as to any particular and essential pat, 
| would be fatal. When it is considere! 
| how ingeniously complicated these fraud 
lent schemes generally are, it must be ob: 
| vious how dificult it would be in mos 
Cases to set out truly, on the face of an i 
| dietment, al! the contrivers may have ils 
| tended. ‘The testimony on the trial atiote 
ed evidence of a combinatien of circa 
stances which the defendants had involved 
in their designs, that could not have bee! 
/ set out in an indictment with all Jegal ior 


and certainty, without a prolixity whic! 
| would be highly inconver:ent. 


| Mr. Chitty says, few things are leit 
doubtful in criminal law as those whic’ 
: : z \, 

‘concern conspiracies. & feel the tru 
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(his observation in the examination of the | making this decision, however, we have 
authorities which relate to this question. | the consolation to think that if it should be 

ft must be admitted, that where the ‘wrong, the defendant may have a very 
abject to be effected or the event to be) prompt remedy. As the grounds of the 
produced by the conspiracy or agreement | objections appear upon theggecord, and 
‘s lawful, and the offence consists in an. may be reviewed upon a wee error to 
attempt to produce a lawful end by unlaw- the Supreme Court, which, I should hope, 
fil means: then the means, inasmuch as 
thoy constitite the essence of the crime, 





the counsel for the prisoner will prosecute, 
a question so important in the administra- 
must be stated, || tion of criminal law may be finally settled 
In the case of Cromwell and Field, re- ) by the highest authority, 
ported in the Sd City-Hall Recorder, $4, On the 14th day of September instant, 
the means by which the frand was intended , the prisoner, on being put to the bar to 
be eflected are stated in the indictment; | receive sentence, urged, among other 
and, the decision is, that neither the) reasons, for the indulgence of the court, 
means nor the object are stated in the in- | with recard to the term of imprisonment, 
Jictment In such a manner as to show that | that he had already been imprisoned in the 
ether was unlawful; and, therefore, the | debtor’s prison and bridewell twilPyears 
indictment was held on demurrer to be! and two months. 
bad. This decision, therefore, cannot | The Mayor, in pronouncing the sen- 
reach the present case. | tence, expatiated on the enormity of the 
As to the second objection, which is, | offence of which the prisoner stood con- 
that it is not stated that the defendants , victed. [fe had been entrusted with a pub- 
unlawfully conspired, though generally | lic office, which he had sworn faithfully 
the precedents do make this averment, it to discharge; instead of this, he had pros- 
is not universally so, and we have positive | tituted that office to the vilest purposes 5 
authority that it is not necessary that it and, to the crime of which he stood con- 
should be used, The term conspiracy | victed, he had superadded that of wilful 
itself implies illegality. Chitty, (1143) and corrupt perjury. Nevertheless, the 
says it is suflicient to charge that the de- || reason urged by him had not been without 
fendants did combine, conspire, and con-} its effect; and, under all the circumstances, 
iederate. the court sentenced him to the peniten- 
The third objection T do not think is; tiary one year. 
sustained by the fact. The word © him’) 


isnotomitted. The words of the indict- | = 

ment are, that the defendants did “ con- » . 

=. CL ° . e ' fae ad bl RFE - NG SSESS . ’ 
spire, &e. to defraud, cheat, and from him | OSU SRA Froese Ns | 


10 obtain.” Now it appears to me that | ELIZABETIL CONNOR'S CASE. 


the pronoun “ him,” in this instance, re- | 
ates to the antecedent verbs “ defraud | Vax Wycx, Counsel for the prosecution. 
and cheat,” as much as if it had been in-| PHOENIX, Counsel for the prisoner. 
erted immediately after those words. If) Si cenaiuen te pesmnion fd emmae unter, te 
had been Stated, that the conspiracy was | need not be ound on the person; it is sufficient 
'o defrand and cheat him, it might, with if it be under the control of the prisoner; aud this 
asmuch propriety, have been said that the || ™*Y be mlerred trom the circumstances. 
‘Tohoun referred to the last verb only; | The prisoner, formerly tried in this 
ind that the indictment was defective, be- || court for having in her possession coun- 
use there was not a separate provoun | terfeit money, with an intention of utter- 
“revery verb, and did not state that the | ing it, (see 4th volume of this work, page 
Mention wa8 to defraud Aim and to cheat '| (2) was indicted for the same ofience, for 
“Th F | having in possession a S3 counterfeit bill 
rs — Ten I consider as the only on the meena bank in this city, on the 
. have not been without | 6th of September instant. 
sreat doubts whether it was not well taken,|| It appeared in evidence, that on the 
or ‘cannot say that I yet feel perfectly | evening of that day, Charles Christian, 
‘Usted that the indictment is good. In!! Esq. one of the police magistrates, accom- 





| 
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panied by four polices e ofiicers and one | 
Sohn Reeder, went to the house of the | | 
prisoner, (309, Bowery) and on search- 

ing, Conklin, one of the oilicers, found, in 

a closet or pantry under the stairs, a bar- | 
rel contair rags, from which he drew 
forth a bundle of counterfeit bills, containe | 
ing two hundred sig sev — The 
amount of the bills was $1889, among. 
which was that laid in the indi etm ent. 
They were enclosed in an old coarse rag, 

fastened by pins. 

On removing a barrel, containing flour, 
standing near the ot Ler, in the same clo- | 
set, Montgome Ty, one of the other officers ; 
found on the floor seven other counterfeit 
bills. The counterfeit bills, so found, were 
principally fives and tens, and ingeniously 
execuféd. Some were on the Merchants’ 
and Mechanics’ Bank, in this city, and |) 
the rest on about fifteen other banks, in 
other parts of the United States. "The j, 
greatest quantity was on the Marine Bank | 
of Baltimore.* 

John Reeder, according to the account 
he gave in his testimony, had been an in- || 
habitant of Sussex, in the state of New- |! 
Jersey, for thirty years, aud had recently |! 
been confined in the city of Philadelphia, 
on acharge of passing counterfeit money 
He was liberated on condiiio 
others cngaged in the sa business, | 
With that view lic came to this city, des-'! 
titute of money ; _ accordin; sto the tes- | 
timen V of Justic ce Chris sent from 
Powles fiook, a strange: . to ihat ma- 
gistra ‘that a person 
_ soa ‘sided to information relative 
to counterieite: cave 
strange man a memorandum of iis name 
and address; and, in the evening, Reeder | 
came with the same mem 
offered his services in 
terfeiters. Being ished by the macgis- 
trate with SO, for the better d ‘tection of 
the prisoner, Reeder went with the offi- 
cers to her house; and, according to a! 


mui Getlecting | 


ne 
ic 


—s 


"5 informin 1 ay 
give 


Christ 
ibisdan ne 


orandam, and 
‘Meine out coun- 


fu rus 


* The follawing 
feit bills found, viz. 92 fives 
of Baitimore (No. 3762;) G tens, Bank of New- 
Brunswick ; 25 fives, Bank of Cape Fear; 49), 
threes, Bank of Maryland; 4 tens, Pittsburgh 
$ threes, Brandywine ; S tens, State Bank, Alba- 
ny; 4tens, Bank of New-Haven, payable at the | 
Mechanies’ Bank ; 6 fives, Bank of Newburgh; 6. 
lives, bank of Auburn; S6 fives, Middic-District; 

i twenty, Miami Bank 


were the principal counter- 


on the Mariae Bank 


‘they 


' net found; 
| in good money, about $100. 
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preconcert, went in himself, while they, 
mained behind. According to his tes; 
‘mony, having been acquainted with her 
two years before, and having seen her the 
same day, he called her into the back 


|room, and with the $5, purchased §16, 


in counterfeit bills, whic! hy on being pro- 


! duced, was of the same impression as a 


part of that found in the rag. Having 


| staid perhaps ten minutes, he came out 
‘and gave the signal to the officers, by 
| pulling off his hat, and they then went ir 


and made the search, as before related, 
The only persons they found in the apart: 
‘ment of the prisoner was herself, he; 
daughter, Ellen Connor, a girl of sixteen, 
‘and an old woman named Evans, why 
were all engaged in quilting. The pii- 
soner, in the first place, was asked fer the 
So bill; she said that if they searched 
would not find it, and denied havin: 
it. Ller.person was scarched, as far as 
|| decency would permit; but the bill wa 
but in her bureau they fount, 


Richard Crawford, about fourteen years 
of age, apprentice to one ‘Tier, testified 
that in May last, living in the same house 


‘with the prisoner, for the purpose oi 
.| punishment, he was put into the cellar, 


where she had aprivilege. While there. io 
the dark, he saw her go to a hole in tiv 
wall of the part of the cellar where hi 


‘things were, and pull out a bundle of bills, 
an 


bring them to the light and overhai 
them, and then return them. Ue men: 
tioned this to his mistress, who told hin 
to say nothing about it. 

Alice Tier, on being sworn, corrobs 
rated the testimony of the lad, and state’, 
that the reason why she told him to sa) 
nothing about it was, that she had no su 
picion the bills were counterfeit, an 
thought the prisoner put her good mon” 
there to keep it out of the way of he 
ithdren. 

‘Phe examination of the prisoner, take 
in the police, stated, that the strange ma 
came in the back room, and asked ‘0 
lodgings, and laid hokd of Higr. She le 


him standing there, and had just sealé 


5 
Cilt 


;'| herself at the quilt, when the officers € 


tered. Her son Timothy came {0 
Canada, and weut back the last of 1 
last week. She knew nothing eee thc 
counterfeit money found in the ‘closet; 
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sirange man must have put it there, as 
she has heard he was a great rogue. 

Her daughter, above named, on being 
sworn, stated, that Reeder came ‘and stood 
onthe sill of the back door, and asked 
her mother for lodgings, and,seized hold 

ter, She bade him begone, and came 
in inand 8 sat down; shorily afterwards the 
witness, on Going ito the entry, saw lim 
coing (ron n the pantry towards the yard. 

It further appeared, from the cross ex- 
quination of this witness, that her mother 
jid not keep lodgers ; that the front door 
of the house was kept locked by her 
mother, except on Sundays: that before 
entering, it was necessary to go through 
an alley to the rear of the house, and that 
the closet door which opens into the entry 
;nearer to the front than the back dome 

Rak as ged on behalf of the prisoner, 
hat t the possession of the countericit hills 

{not aa brought home to her, unless 
ihe Jury could believe the story of Reeder, 
who stood in the ight of an approver, and 
yas unworthy of credit. For the purpose 
of implicating her, this miscreant put the 
bills in the closet himself. 

Van Wyck referred to her examination, 
ud contended, that the account given of 
ae counterfeit bills was not satisfactory. 

twas absurd to suppose that Reeder, a 

estitute man from Philadelphia, should 

in his possession so wig a quantity, 
an on ee he should put the whole in the 
closet for the purpose of ionic the pri- 
soner vt ae tly. 

The Mayor, in his charge to the Jury, 
went into the history of the statute upon 
which the indictment was founded, and 
charged them that the principal object of 
inquiry was, whether the counterfeit money 
ound” by the officers in the pantry, was 

ider the control of the prisoner ; for it 

"2s unnecessary that it should hav e been 
ouadon ler person. It had been urged, 
nat the testimony is insuflicient to charge 
ice Wi ny the possession : : and that the bun- 

=_— Was put in the pantry by 
» for the purpose of charging her 
inthis crime. If the Jury, with the facts 

“ircumstances of this case before them, |, 

wuld believe this, she ought to be ex- 
ulpated. 

Reeder stood in the light of an ap- 
rovers as such, he was a competent, but 
“. 2 credible witness ; and it would be 


en 


unsafe for the Jury to found a verdict en- 
tirely on his testimony. Nor was he to 
be believed, if contradicted by a compe- 
tent and credible witness. ‘The Mayor 
contrasted the testimony of Reeder with 
that of Ellen Conner. He referred to the 
‘acts stated in the examination, and those 
stated by the prisoner's daughter, and 
pointed out their inconsistency with each 
other, and their improba hility ; ; and he 
finally recurred to the testin 1ony of Craw- 

ford nog Mrs. Tier, which he thought 
worthy consideration, and left the 
whole - A. determination of the Jury, 

who found the prisoner guilty. 

It was stated that she was the mother 
of six children. During the trial, and on 
the last day interm, when she was brought 
to the bar for sentence, several€hildren 
clung to her and exhibited a moving spec- 
tacle. Before sentence, she begyed for 
mercy for her fatherless children, and said, 
that if the court would let her go, she 
would leave the States for ever. 

She was sentenced to the state prison 
for life. 


(OWNERSHIP OF GOODS.) 


ABRAHAM VAN CLEEF’S CASE, 


Van Wyck, Bocarpvs, and Price, Coun- 
sel for the prosecution. 
Grirrin, Counsel for the prisoner. 
One cannot be convieted of stealing property’. the 

ownership of which is alleged in the indict- 

ment to bein himselt and another person. 

The prisoner was indicted for grand 
larceny, in stealing five hundred whips, of 
the value of $200, five hundred thongs for 
whips, of the value of $50, and ten ac- 
count books, of the value of S50, the pro- 
perty of Hyman E. Cohen and Abraham 
Van Cleeff, on the 1st of May last. 

It appeared from the testimony of Cohen, 
the prosecutor, that the prisoner and him- 








self, some time previous to the 14th of 
March last, had been in partne rship in the 
| whipmaking business in this city, and had 
consider able stock and materials on hand. 

|Before that time certain differences had 
‘arisen between the parties. The prisoner, 
| without the knowledge of his partner, had 
inserted in a newspaper a notice of the dis- 
solution of the firm, which notice was first 
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seen by the witness that day; and mutual | without its difficulties; still he suggested 
distrusts and jealousies had so far increased, | that the agreement between the parties, on 
that they then came to an open rupture, lost || the 29th of April, to divide the goods on 
all confidence in each other, and agreed |, the Monday following, so far vested the 
that neither of the parties should have || right of property in the prosecutor, for the 
access to the store where the property was | time, that to take it away fraudulently, was 
deposited, except in working hours. The | a larceny. 

better to carry this agreement into eflect, || ‘The Mayor expressed a decided opinion 


each of the parties had a lock and key to ~ this indictment could not be support 


the store door, sothat it could not be opened ed. It appeared from the testimony of Co. 
unless both of the parties, or persons cn-' hen, that the prisoner is the same person 
trusted with the keys, were present.—/ in whom the ownership of the goods is 
Things continved in this unsettled state  Jaid in the indictment, and that the prose- 
until about the 26th of April, when they | cutor and prisoner were partners, and ac- 
began to divide the materials necessary for | tually the owners of the property. They 
conducting the business, as preparatory to || were, therefore, tenants in common, and 
dividing the whole stock. On Saturday |) as such were seized per my et per tout: 
the 29th of April, the -parties agreed to | that is, of the whole and a part; and one 
come téthe store on the Monday follow- || partner nad as much right to the whole as 
ing, and divide the whips and other pro-') the other. This is, therefore, a prosecu- 
perty. At six o’clock in the morning of \ tion against a man for stealing his own 
that day, Cohen came to the store and |’ goods. 

found it had been entered; and the proper-|; It is said that a manifest fraud has been 
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ty, which he had previously estimated to 
be of the valve of $4300, principally car- 
riedaway. He traced it to the store of the 
prisoner, at 60 Fulton-street, who acknow- 
ledged that he had entered the store, the 
cellar way, and taken away the property. 
The keys of the cellar the parties, by mu- 
tual consent, had been in the habit of de- 
positing in a desk belonging to the firm, in 
the store. 

Griffin opened the defence, and offered 
to prove that Cohen, having overdrawn 


the concern to the amount of $1600, was | 


about excluding the prisoner from the con- 
cern, who, on receiving the advice of coun- 
sel, seized the undivided part of the pro- 


committed by the prisoner on his partner, 
and that the contract has been grossly vio- 
‘lated. But this is a species of fraud, and 
\breach of contract, cognizable alone in a 
‘court of Chancery. Every one who enters 
‘| into a partnership takes his partner for bet- 
ter or for worse; and from that moment 
| puts it in the power of another to ruin bin. 
| But for this, a criminal court can afford no 
| remedy. 

The counsel for the prosecution, without 
| introducing further testimony, submitted to 
ithe opinion of the court; and under its ¢i- 
| rection, the jury immediately acquitted the 
| prisoner. 
| Griffin applied to the court for a copy 0! 











perty, for the purpose of applying the | the indictment, for the purpose of con- 
avails to the liquidation of the partnership |, mencing an action for a malicious proseci- 
demands, and offered Cohen ample securi-| tion, on the ground that the prosecution 
ty that this application should be made. __ |, had fallen by its own weight. 
The Mayor, when the case was first | 
opened by Van Wyck, expressed an opine | sauna 
ion that the prosecution could not be main- ~~ 
tained; but it appearing to be the desire of || 
the counsel for the prosecution, that the re- || 
lation of the principal witness should be | 
heard, the case was suffered thus far to ee 
proceed but at this stage of the case the!) Wiiliam I. Nelson, for uttering a forged 
Mayor inquired of Mr. Price whether, as |) check on the Bank of New-York for $112, 
counsel for the prosecution, he had any || was tried and convicted, and sentenced 
confidence that the prosecution could be|\to the state prison seven years. The 
maintained. check was forged on James Van Zandt; 
Price admitted that the case was not || and on being presented at the bank 


SUMMARY FOR SEPTEMBER. 
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ie 12th of August, was stopped, and the jj of Cyrus Atheam and Silas Harvey, was 
orisoner detained. He was a pedlar; had || convicted, and sentenced to the state prison 
wid Van Zandt some articles, who had | four years. On the 10th of August, the 
given him @ check for $12, and he forged || store was broken open, the goods stolen, 


that for $112. ___ || and afterwards a part found on the prisoner 
Cornelius I. Van Beuren, for forging || Allen. 


and uttering, knowing it to be forged, a’ Henry Roberts, for Stealing twelve kegs 
promissory note, purporting to have been | of white lead, valued at $40, the property 
ated at Albany, on the 7th of May, 1820, | of T. C. Tucker, on the 11th of August 
in favour of Peter Hoes, or bearer, for | last, was convicted and sentenced to the 
$190 35, and executed by James Wyn- | state prison seven years. The cellar door 
koop, was indicted, tried, convicted, and | was broken open, and the lead stolen, and 
sentenced to the state prison for seven brought by the prisoner to Samuel W. 
cn. || Loweree, a painter, and offered for sale. 

’ The testimony was conclusive : the pri- | Josiah Hager, John B. Smith, and 
soner called on Abraham Groesbeck, and | Peter Holden, heretofore convicted of this 
fiered to sell the note; and, in answer | offence in stealing a large sum in gold coin, 
to an inquiry made by him, alleged, that ||the money of Justus Spurtzell, (see ante 
itwas signed by James Wynkoop, who |! pages 59 and 108,) were sentenced to the 
kent the ferry at Albany, from whom he | state prison; Hager for twelve, and the 
received it for groceries. ‘The prisoner, |two others for seven years each. The 
inthe first instance, said that his name | Mayor delivereé an opinion, which will 
was Peter Hoes; but, on being detected, ‘hereafter appear. A short time afte 
acknowledged that his name was Van || Cook’s conviction, he died in Bridewell. 
Beuren. Groesbeck, when first called on, | Hugh M‘Ginley and Joseph Roberts, 
Jeclined to take the note ; but afterwards, | heretofore convicted of this offence, were 
on the pressing solicitation of the prisoner, each sentenced to the state prison; the 
who made use of a false pretence as an) first five, and the other three years. In 
inducement, lent him $20, and took the each of their cases a motion in arrest of 
uote in pledge. The prisoner endorsed judgment, depending on the same princi- 
it with the name of Hoes. It was proved | ples as in the preceding case, had been 
by James Wynkoop, from Albany, that | made, but denied by the court. 

the note was a forgery, and that he never 
wad any dealings with the prisoner. 








PETIT LARCENY. 


|| William Thomas, John Church, Peter 
Williams, John Hendricks, Edward P. 
John Cutler. for stealing a cable and | Hunt, Charles Roach, John Hunt, Wil- 
sail, valued at $150, the property of liam Pugsley, Peter Johnson, Thomas 
James Hill, on the 22d of August last, Nesbit, William Reed, Catherine Wilson, 
Was indicted, tried, and convicted, and sen- | Patrick Short, James Bartlett, Martha 
tenced three years to the state prison.— Beekman, and Mary Adams, were several- 
le was Stopped in carrying away the pro- ly convicted of this offence, and the tour 
perty from the vessel, and confessed the ' first named were sentenced to the peniter- 
crime, tiary three years each, the two following 
‘ Kichard Allen, indicted with William | for two years each, the three following for 
own, for stealing eight pieces of cloth, , eighteen months each, Nesbit for one year, 
“7 at $120, the property of William. and the remainder for shorter periods. 
“0D, Was convicted, and sentenced to. 
lie State prison three so "The co RECEIVING STOLEN GOOWS. 
— Were seamen on board a ship: the | William Boxer, was found guilty on twe 
“usclead was broken, the case opened, | indictments for this offence, and was sen- 
and the goods stolen. tenced to the penitentiary three years on 
es — Alien, indicted with Malone Ris- | each, and fined $1000. There were four- 
iY) for Stealing a watch and other arti-, teen indictments found against him; on all 


GRAND LARCENY. 


oo of jewelry, valued at $57, and bank | of which, except the two above nientioned, 
“ies alounting to $21, the property | the district attorney entered a nolle pro- 
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segui ; and on his trials it appeared that he |! said, shall be liable to be indicted therefor, 
had been, for a long time, in the habit of | and on conviction thereof, shall be liable 
receiving stolen goods at his shop, 120) toa fine not exceeding two thousand dol. 
Chatham-st. Jewelry of various kinds, ) lars, and be imprisoned not exceeding two 
and silver ware, to a vast amount, was | years.” (1 Gray. Dig. 421.) 
found by Conklin, the officer, concealed || The indictment, which contained severa! 
in aroom back of the prisoner’s shop. He || counts, alleged, that the prisoner, late of 
was tried on an indictment for grand lar- | the city of Baltimore, mariner, and a citi- 
ceny, but was acquitted. | zen of the United States, on the Ist day of 
‘ || April, 1820, on the high seas, near a place 
— | called Cape Mount, on the coast of Africa, 
'to wit, at New-York, and within the juris. 


AT a CIRCUIT COURT of the United | 


| diction, &c. did, voluntarily, unlawtully, 


States of America, in and for the southern } 
district of the State of New-York, at the } 
City-Hall of the City of New-York, on | 
Friday the fifteenth day of September, | 
in the year of our Lord one thousand | 
eight hundred and twenty. 
BEFORE | 
The Honourable 

BROCKHOLST LIVINGSTON, 
TILLOTSON, District Attorney. | 
GILBERT LIVINGSTON THOMP- 
SON, Cler/:. 
(SLAVE TRADE-—EMPLOYED—-MADE USE 
oF.) | 


serve on board a vessel of the United 


|| States, being a schooner called the Endy- 


mion, belonging to a citizen of the United 
States, to the jurors unknown, employed 
in the transportation of slaves, from one 
foreign country to the jurors unknown, to 


some other foreign country also to the jurors 


‘unknown; against the peace and the form 
‘of the statute, &c. 
| Tt appeared, from the testimony of Silas 


| HF. Stringham, that being attached to the 
| Cyane sloop of war, a ship of the United 
States, in the capacity of Lieutenant, on 
‘the 6th of April last, he boarded the Ex- 
‘dymion, commanded by the defendant, at 


ALEXANDER M‘KIM ANDREWS’} Cape Mount, on the coast of Africa. He 


CASE. | 


TitLotson, District Attorney of U. S. 
and Bunner, Counsel for the Prose-| 
cution. 

Emmet and Scorr, Cownsel for the Pri- 

soner. 


| 

Under the Act of Congress passed May 10th. 
1Sv0, sec. 2d, it was held, that the captain ot 
« vessel,employed or made use of in the trans- 
portation of slaves, is amenable to the penal- 
ties imposed. 


slave should be actually put on board such ves- 

sel; but that it wes sufficient if the crew was en- 

gaged on the coast of Africa, in procuring 
slaves, and sending them to any other place by 
another vessel. 

The defendant was indicted under the 
2d section of an act of Congress, passed 
the 10th Sa 1800, which is in these 
words: “Ft shall be unlawiul for any citi- 
zen of the United States, or other person 
residing therein, to serve gn board any ves- 
sel of the United States, employed or 
made use of in the transpertation or carry- 


ing of slaves from one foreign country or | 


place to another; and any such citizen or 
other person, voluntarily serving as afore- 


found on board an American Register and 


| other papers, which he received from the 
| mate of the vessel. in the absence of the 
| defendant. The vessel had a birth deck, 


‘a large quantity of water, two large ca- 
hooses, and provisions, but no cargo; ani 
the witness fornd in the hold a quantity o/ 

‘hand-cufls, She had every appearance ¢! 
a vessel engaged in the slave trade, with 
the equipment of which the witness was 


| ) well acquainted. 
it was heid, that it was not necessary that any | 


Tillotson ingaired of the witness, wh 
ther the defendant did not admit that hi 
trad sent slaves from the coast of Africa! 
another vessel. 
| The counsel for the defendant objecte: 
to the inquiry, and to the further prosect 
tion of this indictment, under the eviden’ 
| produced. ‘They argued, in the first pia’ 
that the statute npon which the ine 
ment was founded, was enacted to prob.’ 
seamen from serving on board vessels ei 
| ployed in the transportation of slaves, a’ 
‘did not extend to the captain, masmuc: 
as he could not be said to serve on bea: 
ijany vessel, but to command others. In 
ithe second place it was insisted, tnat!” 
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opder te constitute the offence against which | slaves and putting them on board any other 
jhe statute Was enacted, it was necessary |; vessel, for the purpose of transporting them 
shat the vessel should have been actually | to any other place, that; in his opinion, the 
employed and made use of in the trans- | captain and crew were amenable to the 
portalion of slaves : they should have been| peualties of the statute, though no slaves 
on board; and, to bring the defendant’ were ever put on board the Endymion. In 
within the statute, the act should have'been | this point of view the testimony is admis- 
consummated previous to the capture. ' sable. 

The Judge said, that he had no doubt} The witness proceeded to state, that 
ss to the first point raised by the counsel. | when he took possession of the Endymion, 
The captain may as well be considered as! the defendant admitted that she was a law- 


wrving on board as any of the crew.— | ful prize to the first officer of the Cyane 5 
They all are serving on board under their that he further admitted, on the passage, 
A ! - . . * 
owner or owners. and after his arrival here, that he had sent 


With regard to the second, he thought it; home by another vessel, one hundred and 
agrave objection, and worthy of considera-| fifty; that he had made enough by those 
tion. || he had sent home to clear the owners from 

The counsel for the prosecution argued,! the loss of the vessel; and, that had he 
that the construction of the act contended for | not been taken, he would have cleared 
by the opposite counsel, would render its) $200,000. His wages, he admitted, were 
provisions nugatory. By anact of 1819,our $200 a month, and those of the crew $40; 
cruisers are authorized to seize vessels en-| whereas, so the witness stated, the usual 
caged in the slave trade on the coast of _ wages on board merchant vessels is but $15 
Airica. This act is declaratory of that|| a month. . 
upon which this prosecution is founded. || It was testified to by Dr. Willey, that 
Ii it was necessary that the slaves should || after the arrival of the prisoner here, 
be on board, that they should be transport-|| he admitted, that had he made about 
ed, and that the act of transportation should |) $15000, was willing to give any lawyer 
be complete before the vessels could be! $2000, who would free him from his em- 
seized, then these acts destroy themselves. | barrassment; and that he had been inad- 
The words of the act are * employed or’) vertently drawn into the affair at a dinner 
made use of in the transportation of | party at Baltimore. 
slaves,” | The prosecution having rested, testi- 

The word employed is of the same im-| mony was introduced on the part of the 
port as engaged ; and if the vessel was | defendant, for the purpose of showing, that 
engaged in any one act appertaining to the | the Endymion was engaged in getting ivory 
tranisportation of slaves, the defendant is and gold dust, aud at no time had any 
brought within the act, and amenable to! slaves on board. 
its penalties. The word “in,” preceding | The Judge said, there was no proof in 
ihe words “ the transportation,” &c. is the case, that any slaves were ever put ou 
‘yhonymous with for the purpose ; and) board; and he therefore deemed the inquiry 
aly iiceptive act of transportation on the , a waste of time. 
part ofthe captain or crew, is suflicieut. | The case was summed up by the respec- 
It was insisted by the counsel for the de- tive counsel; and the several points ot law, 
eudant, in reply, that the word * employ- | as above stated, were urged to the Jury. 
ed” imported being actually engaged in| The Judge, in his charge to the Jury, 
tie transportation, and the phrase “ made, instructed them, that if this vessel had been 
weof” meant the completion of the act’! fitted out for any other purpose than the 
vl transporting. To constitute the offence, | transportation of slaves, it would have 
both must concur. The statute gave a been in the power of the defendant to 

és penitentie, a time for repentance, be-|, have shown it: that in the absence of ail 
lore the offence of trausportation was con-| testimony on this point, the inference was 
summated. i strong against him; and that if they be- 

The Judge decided, that if the crew | lieved that the defendant and his crew,had 
of the Endymion, while she was on the | any agency, or were concerned in procur- 
“ of Africa, was engaged in procuring \ ing slaves on the coast ef Africa, and 

OL. Vv, ( 











on. 


transporting them on beard any other ves- | 
sel, he came within the act, and it would | 


be their duty to convict him. 
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Congress, of L818, (4 Sess. 15th Cong, p 
81) which act is, in effect, as tollows: 


—~ 


© That no citizen of the United States, oy 


It being late in the afternoon, the Jury || any other person, shall, as master, factor, 
were directed by the Judge ty seal their |! or owner, build, fit, equip, load, or other. 


verdict, and bring it into court in the morn- 
ing. At this time eleven of the Jurors re- 
turned into court, and it being proved to 
the court, that one of them on his way to 
the court had fallen down in a fit; and 
that the state of his mind was such as to 
render him incapable ef a discreet exercise 
of his duty on being polled, the court 
ordered the Jury to be discharged, and the 
prisoner to be remanded for trial. 


——— 


(INDICT MENT—VARIANCE. ) 
EUGINE MALEBRAN’S CASE. 


Tittotson and Bunner, Counsel for the 
a prosecution. 
Horrman, Emmet, and Weis, Counsel 
for the defendant. 


It is an indictable offence, under the act of Con- 
gress, of 1818, to fit, equip, load, or otherwise 
prepare any ship or vessel, in the United States, 
for the purpose of procuring slaves from any 
foreign place, to be trausported to any other 
place. 

Where a statute gives a public remedy, by impri- 
sonment, for any public offence, tut is silent as 
to the mode of proceeding to elfeet that reme- 
dy, it shall be intended that an indictment will 
lie. 

Where a statute prohibited the equipment of any 
vessel, for the purpose of procuring siaves from 
any foreign kingdom, place, or country, to be 
transported to any part or place whatsoever, 
and the indictment alleged that the defendant 

yan a certain vessel, &c. for the purpose 
of procuring slaves from a foreign country, to 
the jurors unknown, to be transported to a place 
to the jurors unknown, and on the trial it ap- 
peared that the place from which the slaves 
were to be procured, and that to which thes 
were to be transported, were both known to 
the grand jury who found the indietment: it 
was held that such prosecution could not be 
supported.* 


The defendant, a foreigner, and resident 
in this city, was indicted under the act of 











* In the case of John H. Smith, (ante page 
106.) the doctrine on this subject was discussed - 
and the question, whether the plea of auterfvis 
aequit would avail the party on a second indict- 
ment, for the same offence, was considered. 


wise prepare, any ship or vessel, in any 
| port or place within the jurisdiction of the 
United States, nor cause any such ship oy 
_ vessel to sail from any port or place what. 
'soever, within the jurisdiction of the sani. 
for the purpose of procuring any negro, 
| mulatto, or person of colour, from any fo. 
‘reign kingdom, place, or country, to be 
| transported to any port or place whatso. 
‘ever, to be held, sold, or otherwise dis. 
| posed of as slaves, or to be held to servic: 
or labour,” Ac. 

By the residue of this section, such ves- 
sel, her tackle, &c. is deglared to be fortes. 
ed, one half to the United States, and tly 
other half to the person suing for such for- 

feiture. 

“ That every person, &c. so_ building. 
| fitting out, equipping, loading, or otherwis 

preparing, or sending away, or causing avy 
of the acts aforesaid, to be done, with it- 
tent to employ such ship or vessel, in suc! 
_trade or business, after the passing of thi 
act, contrary to the true intent and mear- 
‘ing thereof, or who shall, in any wise & 
‘aiding or abetting therein, shall severally. 
on conviction thereot, by due course of lav, 
forfeit and pay a sum not exceeding S500. 
nor less than $)1000, one moiety to the us 
of the United States, and the other to the 
use of the person or persons who shall sir 
for such forfeiture, and prosecute the sume 
to effect, and shall nioreover be imprisouel 
for a terin not exceeding seven years, lo! 
less than three years.” 

‘Phe indictment contained twenty-eizil 
counts, The first count alleged ghat th: 
defendant, being a resident within the Un 
ted States, on &c. at the port of New- Yor, 
did fit, equip, and load a certain vessel, 4 
with jutent to employ said vessel for th 
purpose of proenriug negroes from 2 lor 
eign country, to the gurors unknoen, to be 
transported to a place, to the gurors wr 
nnown, to be held as slaves. 

The several other counts varied from‘ 
‘first, in relation to the description of p* 
_ sous to be transported, and in a variely ' 
other particulars arising from the words “ 
the act; but in ail the counts, the fore! 
country from which the negroes were '0- 
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yansported, and that to which they were || objections to the prosecution under this in- 
1 be transported were alleged to be to the || dictment. 


| 1. This isnot made an indictable oflence 

fillotson, in opening the case to the ju- by the statute upon which the indictment 
yy, stated, that he expected to show the |: is founded. 
aroney of the defendant tn equipping and 
lnadine this vessel in this port, to be em- 


The remedy, by imprison- 
: 

ploved in the slave trade on tue coast " 2. It is alleged in all the counts in this 
' 
} 


ment, mignt have been effected on an in- 


+ 


lformaticn. 


Africa, by his own coniession. 


} jincdiciment that the place where the pne- 
ror tiis purpose Silas HH. Stringhain | 


eroes were to be procured, and that to 
was introduced as 2 witness, on behalf of | which they were to be transported, were 
the prosecution, who testified that in April ‘to the jurors unknown. Ut appears from 
the proof that the place where they were 
be procured, was at Cape Mount, on the 


} 
ast. being a licutenant on board the Cy ane || ¢ 
sooy of war, he boarded the schooner! to b 

Science, at Cape Mount, on the coast of | coast of Africa, aud that to which they were 
Arica, and found on board two several |) to be transported, was Trinity De Cuba. 
leurs, written in French, by the defend-|, Both these places must, therefore, have 
ant: the one daied in this city, on the Sist) been kuown io the grand jury; and there- 
of December, 1819. direeted to Francisco |! fore the indictment cannot be maintained. 


Niathien and the other, onthe Ist of Jan-'! There is no principle in criminal law 


wary, 1820, to Capt Adolphus La Cost. | 


better settled than this, that if a persoa is 


‘ 9 ‘ ~ » tes . » ae ° 
it appeared from the translation of this ladicted for stealing goods of a person to 


last mentioned letter which, with the other, | 
was read in evidence, that it was a letter | 
oi instructions to the Captain, in reference | 
toan agreement previously made, direct- | 
ing him to proceed to Portorico, wliere the | 
vessel was to be changed into Spanish ;: 
and after procuring shackles, handcuffs, | 
&c. to proceed on the contemplated voy-| 
age. Another person, at Portorico, was | 


ty assume command of the vessel. [le was | 


to be the captain on pepers but La Cost 
tae real captain, who was to receive further | 
irections from the brother of the defend- | 
ait, Don Pedro Malebran, at Trinity De | 
Cwia, Tothis place the merchandize, to 
ve obtained on the voyage, was to be car- 
ried: and the Wetter states the agreement 


the jurors unknown, and it appears, in 
proof, that the person to whom the goods 
belonged, was known, or, upon due ingui- 
ry, might have been known, that the indict- 
ment caniot be supported. 2 Hawk. 330. 
1 Ciitty’s Crim. Plead. p. 213. 1 East. 
Pleas of the Crown, p. 651. 1 Starkie, p. 
75 and 175. Bac. Ab. tit. Ind. letter G. 3 
Camp. N. P. p. 264. Rex'vs. Walker. 

In principle, there is no difference be- 
tween the cases. There is as much rea- 
son why the places from which, and to 
which, these slaves were to be transported, 
if known to the grand jury, should be al- 
leged, as that the name of the person troin 
whom goods are stolen, if known, should 
‘be stated. An indictment should state 


vetween the defendant and La Cost to be’ things known to a common certainty, that 


tat the latter was to receive a specific sum 
yer head; but the word slaves was not 
mentioned, 

It was then proved by James B. Leon- 
Mand Joshua Phillips, clerks at the Cus- 
i0-House, that on the 3ist of December, 
S19, the Science cleared from this port 
lor Portorico, 

‘iringham, on being again called, testi- 
led that he found on board the Science 
‘lity pair of irons, some of which were 
shackles, and some handcutis; and he also 
found muskets, tobacco, and calicoes, the 
usual cargo for the slave trade. 

illotson having rested the prosecution, 
“© counsel for the defendant raised two 


tle 


| the party may be the better prepared for 
his defence. 
|| The counsel for the prosecution argued, 
‘on the first objection raised, that as the act 
H of 1794, prohibiting the equipment of any 
|| vessel within the jurisdiction of the United 
! Siates, to be employed in the slave trade, 
| pave no public remedy for the offence, and 
| as the one upon which this indictiseat was 
founded, gave a remedy to the public by 
imprisoument, i express terms, that it was 
intended that the means by which that re- 
medy was to be eflected, should be by in- 
dictment. The court would have no pow- 
er, under a conviction in a qui tam ac- 
\ tion to imprison the party ; aud this is the 
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only mode of proceeding prescribed in the | defendant was bound over tor his appear. 


act. 
With regard to the second bjection it 


was argued that the gravamen of the of- | 


fence, which the statute was enacted to pre- | 
vent, was the equipment of a vessel, for the 
purpose of procuring slaves ; and neither 
the place where they were to be procured, 
nor that to which they were to be trans- 


ported, entered into the essence of the of- | 


fence. And it would have been sufficient, 
in relation to the places, to have used the 
precise words of the act. The cases, there- 


fore, cited on the opposite side, do not ap- |, 
Stealing goods of A, is a specific of- | 


ply. 
fence; and the owners name, if known, is 
essential. 


Stringham, on being again called by the |, 
Judge, was asked whether he stated before || 


the grand jury, that he took the Science ou 
the Coast of Africa; and to this inquiry, 
he answered in the affirmative. 


Vhe Judge pronounced his decision on | 


the first objection raised, that as the act 
upon which the indictment was founded, 
gave a public remedy by imprisonment, 


but prescribed no particular mode of pro- } 


ceeding, in express terms, by which the 


remedy was to be effected, that the legis- | 


Jature must have intended it should be by 
indictment. 


With regard to the other objection, he |, 


stated that there was gothing beiter settled 
than that an ofience, both as re cards time, 


person, and place, should be laid in an in- |) 
It was |! 


dictment with sufficient certainty. 
as importawt for the defendant to know both 
the place from which he was charged with 
having procured these slaves, and that | 
where the ‘y were to be transported, as the || 
place where the vessel was equipped.— 
These things were known tothe grand jury, 
and should not have been dispensed with 
on the record. 

For this uncertainty in the indictment, 
the’ Judge advised the jury to acquit the 
defendant, and he was acquitted. 

‘Tillotson moved that the defendant be | 
laid under a recognizance to appear at the 
next term, to answer for this ofience. 

itis gw? opposed this motion, on the 
grouoc that if again indicted, he would be 
ey to his plea of auter ‘fois acquit ; 
and to this point they cited 1 Starkie. 
ry Pe 

The Judge granted the motion, and the 


ance at the next term. 


“At a COURT of OYER and TER. 


the City of New-York, on Friday the 224 


day of Jane, in the year of our Lord 
one thousand eight hundred and four, 


PRESENT. 


The Honourable 
BROCKHOLST LIVINGSTON, one o 
the Justices of the Supreme Court. 
JOHN B. PREVOST, Alderman. 
M‘KESSON, Clerk. 


BIGAMY—PERSONAL IDENTITY—RESE1- 
BLANCE. 


THOMAS HOAG al. 
PARKER'S 


Riker, District Attorney, 
the Prosecution. 

Wasnincron Morvron, Counsel for ti 
Defendant. 


So striking was the resemblance between Hu» 
and Parker, that the wife of the former swor 
positively thatthe latter was herhusband; andr 
this she was corroborated by a number of ott 
Witnesses, some of whom, among other mark 
of the identity of Hoag, deseribed a remar\ 
able scar on one of his feet. On the otly 
band, their testimony was as positively con 
tradicted by a number of other witness: 
On examination, no scar was found on Parker: 
feet ; and this turned the seale of testimony 


JOSEPH 


dir. 


CASE. 
Counsel fi 





The defendant was indicted for Bigan 
at the last term of this cqurt, held in and 
for the county of Rockland. The indict 
‘ment, which was removed by consent, s 
that the trial should take place in this city, 
‘alleged, that he, Thomas Hoag, late © 
Haverstraw, in the county of Rockland 
labour rer, otherwise called Joseph Parker. 
‘now of New-York, cartman, on the St 
day of May, 1789, at that city, was law 
‘fully marvied to Susan Faesch ; and alter 
wards, on the 25th day of December, 1800, 
in the county of Rockland, his said wil 
being then alive, feloniously did marry 
Catherine Secor, against the peace and the 
form of the statute, &c. 
+ On the trial, the first marriage stated i! 

the indictment was admitted by the defen 
ant’s counsel, and that the wife was stil 
i alive, 
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ad 


r || . . | 
eytien, sworn: I am one of the Judges of | was a kind, attentive, and affectionate hus- 


she Court of Common Pleas, in the county | band. I am as well convinced as I can 
of Rockland; EF am well acquainted with | possibly be of any thing in the world, that 
the defendant. He came to Rockland in | the defendant, now here, is the person who 
the bezinning of September, 1800, where | married me by the name of Thomas Hoag. 
he passed by the name of Thomas Hoag. H I then thought him, and still think him, the 
There was a person with him who passed | handsomest man I ever saw. How often 
for his brother: but between them there | ( addressing herself to defendant, and 
was no resembiance. ‘The defendant work- | looking at his hair,) have 1 combed those 
ed fur me about a month, during which dear locks! 
time he eat daily ai ny table; and, of! The prosecution having rested, Morton 
course, TE saw him daily On the 25th of |! opened the defence. 
December, { married him to one Catherine || Joseph Chadiiek:, sworn on behalf of 
Secor. fam confident of the time, because | the defendant. I live in this city, and am 
on that day ove of my own children was | a rigger by trade. Lhave been acquainted 
ciritened. uring all the time the de- ‘with the defendant, Joseph Parker, a num- 
fedant remained in Rockland county, I ber of years. He has worked in my em- 
sw im continually; and I am, therefore, | ploy, as a rigger, a considerable time. He 
as much satisfied that he is Thomas Hoag | began to work for me in September, 1799, 
is that iam Benjamin Coe. and continued to work for me until the 
John Knapp, sworn on the same side. spring of 1801. During that time, I saw 
I knew the defendant in 1800 and 1801.) him constantly. It appears from my books, 
lle was then in Rockland county, and’ that he received money from me tor work 
passed by the name of Thomas Hoag. I 1 which he performed on the following days : 
saw him constantly five months while he | on the 6th of October, and 6th and 13th 
was there. I was at his wedding. He, of December, 1800; on the 9th, 16th, and 
hal ascar under his foot. know it from , 28th of February, and the 11th of March, 
this cveumstance: the defendant and my-) 1801. He lived from May, 1800, till some 
self were leaping together, and, upon my | time in April, 1501, in a douse in this city, 
outleaping him, he remarked that he could | belonging to Capt. Pelor ; and, during that 
not leap then so well as formerly, and be- |, time and since, I haye been weil acquainted 
fore he feceived a wound on his foot by | with him. 
treading on a drawing knife. He there-|| Isaac Ryckman, sworn on the same 
upon pulled off his shoe, and showed me } side. I live in this city, and am well ac- 
a scar under his foot, occasioned, as he | quainted with the defendant, Parker. I 
said, by that wound. ‘The scar is very) have known him a number of years. In 
perceptible, Tam confident the defendant | the latter end of the year 1800, he was 
at the bar is Thomas Huag. | jointly engaged with me in loading a vessel 
Catherine Concklin, sworn on the same | for Captain Tredwell of this place. We 


Benjamin Coe, a witness for the prose- |! for his brother. Before Hoag lefi me he 





side, My maiden name was Catherine | 
Secor. Tam now married to one Concklin. 
I became acquainted with the defendant in 
the beginning of September, 1800, when 
he came to Rockland. He then passed by | 
tie name of Thomas Hoag. I saw him, 
constantly ; and shortly after our acquaint- | 
ance, he paid his addresses to me; and, final- 

y,on the 25th of December, married me. 


He lived with me till the latter end of | 


March, 1801, when he left me; and I did 
lot see him again until two years after- 
wards. On the morning of his leaving me, 


began to work on the 20th day of Decem- 


, ber, 1800, and were employed the greater 
i part of the month of January, 1501, in 
‘loading the vessel; and, during that time 


we worked together daily. 1 well recollect 
‘that we worked together on the 25th day 
of December, 1800; and I remember it 
because I never worked on Christmas be- 
fore nor since. I know that it ‘vas in the 
year 1800, because I know that Parker, 
that year, lived in Captain Pelor’s house ; 
and [ remember of our borrowing a screw 
‘for the purpose of packing cotton into the 





we appeared desirous of communicating 
momething of importance to me,#@jt was 
“ssuaded from it by the person who passed 


hold of the vesse! we were loading; we 
borrowed the screw from Mrs. Mitchell, 
who lived next door to Parker’s. I was 
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one of the city watch at that time, and! quainted with Parker, the defendant, fo) 
Parker was then on the watch. From that! the last four years. Ihave been one of the 
time to the present day, t have served with | city watch; and from June, 1800, unti 
him upon the watch ; and I do not recollect | May, 1801, he served on the watch with 
missing him at any time, during that period, me. At first he served as a substitute, that 
from this city. | is, one who, in case of the absence of a 
/ spinwall Cornwall, sworn on the same || regular watchman, supplies his place. | 
side. I live in Rutgers’-street, and have | remembers that a few days after Chiistmas, 
lived there a number of years. I keep a, in 1800, he was placed on the roll of the 
srocery. I knew Parker, the defendant, | regular watch, in the room of one Ransom, 
in 1800 and 1801, who lived in Captain | { am certain as tu the period, because that 
Felor’s house one year; and, during that | is the only time Lever served on the wath; 
time. traded with me. I recollect once and he was stationed, while on the wate) 
missing him for a week, and, on inquiry, ‘with me, at the same post. [ am certaiy 
found he had been at Staten Island, at work, |! that the defendant is the person with whoin 
on board one of the United States? frigates. || I served on the watch; and, duriag the: 
Excepting that timed never knew him to | time, he was never absent from the wate) 
be absent from his family, and I saw him’) more than a week at a time. ' 
constantly. (| The defendant’s counsel rested. 
Elizabeth Mitchell, sworn on the same } Moses Anderson, on behalf of .the jno- 
side. Uknow Parker well. In 1800 and secution, sworn, | have lived at Haver. 
1801, he lived in a house belonging to | straw, in Rockland county, since the yeai 
Captain Pelor, adjoining that in which [, 1791. I know the defendant well. [He 


lived. Twas intimate in Parker's family, 
and visited there constantly. He was one 
of the city watch. T used to hear him rap 
with his stick at the door, to waken his 
family, upon bis retura from the watch in 


the morning. I pertectiy well remember | 


his borrowing a screw from me on Christ- 
mas Cav, in 1500. I offered him some 
spirits to drink: but he preferred a glass of 
wine, which I vave him. I am the more 
positive of the circumstance of lending the 
screw to Parker, because he broke it in 
using it. Ile never lived but one year in 
Pelor’s house: and from that time to the 
present, | have been on the same terms of 
intimacy with his fumily. I, therefore, 
think it almost impossible that he could 
have been avsent from town any time with- 
out my kaowing it. [never knew him to 
be absent more than a week while he lived 
at Pelor’s house. 

James Reading sworn. T have lived in 
this city a number of years, and have 
Known Barker trom his infancy. 
born at Kor, in Westchester county. In 
the year 13800, he lived in Captain Pelor’s 
house. | saw him then continually, and 
never, during that year, knew him to be 
alisent any length of time. I particularly 
remember, that while he lived at Pelor’s 
house, sometime in the beginning of Janu- 
ary, 1801, f assisted him in killing a hog. 

Lewis Ushorn sworn. J have been ac- 


He was |, 


came to my house in the beginning of Sep. 
‘tember, 1800. fe then passed by tie 


name of Thomas Hoag; worked for me 
eight or ten days ; and from that time unti 
the 25th of December followin’, passed 
almost every Sunday at my house. During 
his stay in our county, | saw him constant 


‘ly. If heis Thomas Hoag, he has a sear 
on his forehead, which he told me was oc- 
casioned by the kick of a horse. He had 
‘also a small mark on his*neck. He hal 
also a scar under his foot, between his hel 
and the ball of his foot, occasioned, as hie 
Said, by treading on a drawing knife. Thet 
scar is easy to be seen. His speech is re- 
_markable ; his voice is effeminate, and be 
speaks quick and lisps a little.* Tle sup- 
ped at my house the night of his marriage, 
in December, 1800. [have not seen hin 
‘until this day since he left Rockland; and 
' this is between three and four years ago. 
Lam perfectly satisfied, in my own mist, 
that he is Thomas Haag. 
Lavinia Anderson sworn. This witness 
_ corroborated the testimony of the last, het 
husband, in relation to the identity of the 
/defendant, Thomas Hoag. She further 
| testified, that she washed for him, and ther? 
| was no mark on his linen ; and that, durivs 
| * On examination, it appeared that the defen! 
| ant had the marks, mentioned in this testimony 


on his forehead and neck; and, astonishing as" 
|| may - he has these very peculiarities in b® 
, speech. 











CITY-HALL RECORDER. 197 
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jis stay at her husband’s house, the person | passed me, he smiled and said, “ How d’ye 
who passed for the defendant's brother, | do, cousin.” ‘The next day he came te 
having cut himself severely witha scythe, | our house, and asked me how } knew he 
complitined much of the pain, when Pho- | was the man? T replied, that f could tell 
mas Hoag told him he had been much || better if ine would let me look at his head. 
worse wounded, and showed the scar |! Accordingly, I looked, and saw a scar upon 
under his foot. She also testified, that) his forchead, which I have often remarked 
ahout a year aco, after a suit, in which the | on that of Hoag. 

identity of the defendant’s person came inj Alter I had seen the defendant in the 
question, had been brought im the justices | street, 1 mentioned it to my husband, who 
ewrt, in this city, she was here; and.) told the defendant of it, and my husband 
iaving heard much said on the subiect, was) brought him to the house. I am confident 
Juermined to see pim and nidge for herself. || he is the person who passed at Rockland 
{ecordingty, she wert to his house, but he!) as Thomas Hoag. 


} 


wisnotat home, She then went to the place | James Secor sworn. I have been mar- 
where she was informed he stood with his | ried about two years and a half, and brought 
cart, and there saw him lying in it with his | my wife to town about a week after out 
head ep his hand: in that situation she in- marriage. I knew Hoag in Rockland, and 
stutly knew him, and spoke to him, when | have repeatedly seen him there; and when 
he nswered her, and she immediately re-|| [ saw him at our house in town, I thought 
conized his voice. It was very singular; it | him to be the same person. My wite had 
wa. shrill, thick, hurried, and something of || mentioned to me that Hoag had a remark- 
atisp. Hoag had also a habit of shrugging able scar on his forehead; and, when he 
uy iis shoulders when he spoke ; and this! was at my house, I saw the scar, which 
she also observed in the defendant. He), she had described, on his head. 
then said, that he had been told she was|| Nicholas fi. Concklin sworn. I live 
coming to see him: that it was surprising || in Rockland county, and know the defend- 
people could be so deceived ; and he asked || ant. His name is Thomas Hoag. I can- 
ier if she thought he was the man. She |! not be mistaken in the person. He worked 
suid, that she thought he was, but would ja considerable time for me; and, during 
be more certain if she looked at his fore-|\ that time, eat at my table. He was a 
iad: she then lifted up his hat and saw | stranger; and understanding that he wa: 
the scar on his forehead, which she had often || paying his addresses to Catherine Secor, t 
seen before; and he then told her it had | took a good ceal of notice of him. [thouglit 
been occasioned by the kick of a horse.| him a clever fellow. He lived in a heuss 
The witness concluded by stating, that it |, belonging to me. When I saw him at this 
was impossible she could be mistaken : the || place, 1 knew him instantly. His gait, his 
defendant is Thomas Hoag. | smile, which is very peculiar, and his very 
Margaret Secor sworn. About four || look is that of Thomas Hoag. I have en- 
years ago, T lived in Rockland with my | deavoured, but in vain, to find some dit- 
lather, Moses Anderson. The defendant, || ference in appearance, between the defend- 
Hous, came to our house in September, | ant and Hoag. Ff am satisfied in my own 
iS), and remained in Rockland five or | mind, that he is the same person. 1 think 
a months. He had a scar on his fore-|! he is about twenty-live or thirty years old, 
hevl. He usedito come every Saturday |! and had a small sear on his neck. 
higut to my father’s, to pass Sunday with | Michael Burke sworn. I live in Ca- 
Ws Tused to comb and tie his hair every |! therine-street, and formerly lived in Haver- 
way, and thus saw the scar. About | straw. I saw the defendant there several 
Wo Mears ago, T married, and came imme- || times before and after his marriage in De- 
“ately in this city to live. After Phad || cember, 1800. IT am as well satisfied “AS 
oe here a fortnight, [ was one day staad- || | can be of any thing, that he is the same 
Hig at our door, and heard a cartman speak- 1 person I saw at that place. About two 
Ws io his horse, and immeuiately recog- | years ago, and at the time of the Harlaem 





‘ 


Mae the voice to be that of Themes Hoag ; jraces, I met him in the Bowery, when he 
ad, upon looking at him, saw the defend- spoke to me and said, * Am I not a rela- 
ait 


", aud instantly knew him. As he jj tion of yours?” I replied, that 1 did not 
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know. He said, “Iam: I married Caty | 


Secor.” 

On his cross-examination, this wit- 
ness admitted, that he had had a quarrel 
with the defendant, by reason of having 
called him Tom Hoag ; that the above con- 
versation was after the trial in the Justices 
court. The witness, when first asked 


whether he was at that trial, said he was || 


not; but when interrogated particularly, 
whether he was not in the court-room at 
the time, admitted that he was. 

Abraham Wendell sworn. In the latter 


end of the year 1800, I knew Thomas} 


Hoag at Haverstraw. I was intimate with 
him, and knew him as well as any man. 
Ihave worked with him, breakfasted, dined, 
and supped with him; and, often have been 
at frolics with him. The defendant is 
the same man. I haveno doubt whatever 
about it. About a year ago, I was in this 
city, and was told by some persons that 
Hoag had beaten the Haverstraw folks in 
a suit, wherein his identity was in question. 
[ told them I could know with certainty ; 
and they said they would send him down. 
I was on board my sloop, saw him one hun- 
dred yards off, coming down street, and 
instantly knew him. He came up to me, 
and said, “ Mr. Wendell, 1 am told you 
will say you will know me.” I replied, 
So Ido; you are Thomas Hoag.” I am 
as confident he is the person as I am of my 
own existence. 

Sarah Concklin sworn. 
verstraw. In December, 1500, a person 


calling himself Thomas Hoag, was inti-}| 
mate at my house, and called me aunt. 1! 


am sure the defendaut is the same person, 
and never can believe that two persons caii 
look so much alike. He talks, laughs, and 
looks like Hoag, whom I would know 
among a hundred people, by his voice.— 
The defendant must be Hoag. 

Gabriel Concklin’ sworn. Thomas 
Hoag was at my house at Haverstraw often, 
in September, 1800. The defendant must 
be Thomas Hoag. He had a scar on his 
forehead, and a small scar just above his 
lip. (Defendant had these marks. ) 

nag counsel for the prosecution again 
vested. 


I live in Ha-}) 
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James Juer sworn on behalf of tie (fe 
fendant. L have known Joseph Parker, the 
defendant, seven years, and have beey jy. 
‘timate with him all that time. We worked 

together as riggers, until he became a cart. 
‘man. I knew him when he lived at Peloy’s 
‘house, and never knew him absent from 
the city during that time for a day, except 
when working on board a frigate, abou q 
week, at Staten Island. In 1799, he hur 
himself on board the Adams frigate, ay 
then went to his father’s, in Westchesie, 
| county, and staid near a month. He was 
very ill when he left town. 1 went with 
| him, and brought him back. He was not 
quite recovered. I recollect, perfectly, oj 
Parker and others passing Christmas eve 
at my house, in the vear 1800, when he 
lived at Pelor’s house. 

Susannah Wendell sworn. Thave know, 
the defendant six years. He married 1 
daughter. When he lived in Pelor’s house, 
his wife was ill, and I visited her often, any 
saw him there almost daily. He has neve 
been absent from this city more than a 
week since his marriage, excepting thy 
time when he went to his father’s at Wes: 
chester. 

It was agreed by the respective counsel, 
| that the defendant should exhibit his feet tv 

the Jury, that they might ascertain whetie: 
| there was that scar which had been mer 

tioned by several of the witnesses for the 
| prosecution. Upon exhibiting his feet, n» 
| mark or sear could be seen upon either oi 
them! 

Magnus Beckman Sworn. ¥ am Cap- 
tain of the city watch of the second distric, 
/and am well acquainted with the defendant: 

Joseph Parker. He has been for many yeas 
a watchman; and, as such, has constantl 
done his duty. Upon recurring to my books 
where | keep a register of the watchiei 
and of their times of service, J] find tha 
he was regularly upon duty as a watch 
during October, November, and Decem)et, 

(S00, and in January and February, 180): 

and, particularly, he was upon duty tlt 
26th of December, 1800. 
The Jury, without retiring, found a ver 








| dict of Not Guilty. 





